Options for improvement of cross border enforcement

with regard to West Balkan Countries

This paper presents several options for enhancing judicial cooperation of the West Balkan countries. One key issue of such cooperation is to ensure that legal decisions taken in one country of the region are recognised and implemented in another. The existing mechanisms are not satisfactory and should be replaced by a more efficient and modern regime (see infra I).  In all countries of the region, the problems with the cross border service of documents are considered as a major obstacle for the recognition and enforcement of foreign judgments. Suggestions for improvement are to be found below (see infra II). For other possible fields of enhanced cooperation see infra III. 
Appropriate models for the future may be found in the European law. An alternative could be the conclusion of uniform bilateral agreements.  The Conventions of the Hague Conference for Private International Law are also taken into consideration.

I. Recognition and enforcement of judgments in civil and commercial matters

At this moment, cooperation within the region is based on a set of bilateral agreements on mutual judicial assistance in civil matters. However, such agreements do not exist between all the countries. For example, Albania at present only has one single agreement on cooperation in civil matters (with Macedonia).   Where agreements exist, they are normally either identical with the statutory regime, or even more strict so that the impact of these agreements for the facilitation of recognition is minor. 
1. Lugano Convention of 30 October 2007 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters 

The revised Lugano Convention has been signed by the European Union, along with Denmark, Iceland, Norway and Switzerland, and has entered into force on 1 January 2010. The Convention will be open to:

· future members of the European Free Trade Association (EFTA);

· any other State, subject to the unanimous agreement of all the contracting parties.

The purpose of the Lugano Convention is to extend the regime of the Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (= Brussels I Regulation) to additional states. Like the Brussels I Regulation, the Lugano Convention establishes uniform rules governing the jurisdiction of courts in civil and commercial matters. A judgment rendered in one Member State is to be recognised in all others without special proceedings, unless the recognition is contested. The declaration of enforceability is granted after a purely formal check of the documents supplied. Grounds for non-enforcement are not examined by the court ex officio but only on the request of the party concerned. The Lugano Convention does not apply to the status/legal capacity of natural persons, matrimonial matters, wills and succession, bankruptcy, social security and arbitration.

Possible options with regard to the Lugano Convention:

Option (1): Application for membership to the Lugano Convention
By accession to the Lugano Convention, the West Balkan Countries would become integrated into the European regime for jurisdiction and the recognition and enforcement of judgments in civil and commercial matters. This would dramatically facilitate cross-border enforcement not only within the West Balkan region, but also in relation between the West Balkan Countries and 30 more states (= the EU Member States plus Iceland, Norway and Switzerland).

However, accession to the Lugano Convention on principle requires for each candidate state the unanimous agreement of all the existing Member States. The procedure could be very time consuming and at the same time unpredictable.  Paragraph (3) of Art. 72 sets a time limit for the Member States for stating opposition to the accession. There is a possibility under paragraph (4) of Art. 72 for the Convention to  enter into force only in relations between the acceding state and those Member States which have not made any objection to the accession.

Option (2): Creation of a new regional convention parallel to the Lugano Convention
In case option (1) is deemed unrealistic at the present time, an alternative solution could be to conclude a regional (multilateral) convention that would be shaped after the model of the Lugano Convention. Such a “parallel” convention would be useful under several aspects. On the one side, it would facilitate the legal relations between the countries of the West Balkan considerably. On the other side, it would bring the region closer to the European Union: By practicing the mechanism of Lugano among themselves, the Member States could prove that it works on a regional level, and thus enhance the confidence in the judiciary of the countries concerned. An additional advantage would be that the countries would become familiar with a system that corresponds with the Brussels I Regulation and thus prepare themselves for accession.

In case it will not be possible to conclude a convention that covers the whole region, a convention could be concluded between as many Member States as possible.  Any participating country would be free to extend the application of the convention on a bilateral basis to other partners.

The convention could be restricted to the West Balkan countries, or be open to all CEFTA states. Considering that Slovenia might also be interested in participating, it should be pointed out that possibly EU states could participate a well, on the same model that the Union prescribed for the recognition on maintenance judgments (see  Council Regulation (EC) No 664/2009 of 7 July 2009 establishing a procedure for the negotiation and conclusion of agreements between Member States and third countries concerning jurisdiction, recognition and enforcement of judgments and decisions in matrimonial matters, matters of parental responsibility and matters relating to maintenance obligations, and the law applicable to matters relating to maintenance obligations).

As regards the contents of a new multilateral convention, it could be a copy of the whole Lugano Convention, or a simplified version of it, which would focus on the practical needs of the region. 

It would also be possible for the signatories to such parallel convention to make individual reservations regarding certain matters.

The new convention could be based on the Lugano Convention of 2007 only. The alternative would be an update that takes into account the Proposal for a Regulation of the European Parliament and of the Council on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (Recast) of 16 December 2010.
2. Hague Convention of 1 February 1971 on the Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters
This convention has not been very successful and has up to now only five Member States. For Albania, it has entered into force in 2010, however, no other countries from the region participate. The regime of this convention is quite cumbersome, because the Member States are supposed to conclude bilateral supplementary agreements. Joining this convention by all West Balkan countries would therefore not really solve the problem.

3. Conclusion of identical new bilateral agreements as an alternative solution
An alternative could be to develop a model bilateral agreement on judicial cooperation in civil matters, to be used between all the countries of the region. By such agreements, a more efficient regime could be installed which would apply for the whole region. However, this would require a corresponding number of ratifications and would be very cumbersome. It would also be extremely difficult to reform such bilateral agreements at a later time.

II. Cross border service of documents

As yet, there is no comprehensive set of bilateral agreements on this issue between all the countries of the region. Where bilateral agreements on mutual legal assistance in civil matters exist, they normally include provisions on the cross border service of documents which, however, do not offer a satisfactory solution to the actual needs of the region.  The agreements could be either revised, or supplemented by better instruments.
As regards the Hague Convention of 15 November 1965 on the Service abroad of judicial and extrajudicial documents in civil or commercial matters,  from the West Balkan countries, Albania, Bosnia and Herzegovina, Croatia, Macedonia and Serbia (and also Slovenia) are already members, whereas Montenegro is on the way to membership. This Convention to a certain extent facilitates the service of documents.  However, some of the Member States have made a reservation to Art. 10 and do not allow for the sending of judicial documents, by postal channels, directly to persons abroad. 

The existing instruments normally contain a requirement of translation of the documents which are to be served into the language of the state addressed.  Under the special conditions of the West Balkan region, such requirement may not always seem strictly necessary. 

Possible options for improvement:

1. Conclusion of special agreements between Member States to the Hague Convention on the Service abroad

The Hague Convention offers the possibility for two or more contracting states to conclude an agreement to dispense with certain requirements (necessity of duplicate copies; certain language requirements etc., see Art. 20). This solution would be comparatively easy to accomplish.
2. Conclusion of a new regional convention, shaped after the Regulation (EC) No 1393/2007 of the European Parliament and of the Council of 13 November 2007 on the service in the Member States of judicial and extrajudicial documents in civil or commercial matters (service of documents), and repealing Council Regulation (EC) No 1348/2000
The Regulation provides for a close cooperation between the EU Member States. Its mechanism allows for a speedy (within one month) and cost-saving transmission and establishes inter alia uniform conditions for using registered post with a receipt.
In case it will not be possible to conclude a convention that covers the whole region, a convention could be concluded between as many members as possible.  Any participating country would be free to extend the application of the convention on a bilateral basis to other partners.

3. Alternative solutions
In case options 1 or 2 are not feasible, the existing bilateral agreements could be updated.  Besides this, those countries of the region which have made a reservation with regard to Art. 10 of the Hague convention on the Service Abroad might re-consider their standpoint.
4. Language issues

It should particularly be discussed in which situations it may be possible to abandon the requirement of translation of the documents which are to be served abroad.

III. Other issues

On the basis of the success of cooperation in the area of recognition and enforcement of foreign decisions and cross-border service of documents, the cooperation could be extended to other areas like family matters, cross-border insolvency cases etc. One possible way of expanding the cooperation could be by signing sub-conventions.

 In this context, the EU Green Paper of 14.12.2010 “Less bureaucracy for citizens: promoting free movement of public documents and recognition of the effects of civil status records” could be mentioned.

As regards cross-border insolvency,  the European law (namely the Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings) could be used as a model for a regional convention on this issue.

The Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children, which is very relevant in practice and sets an international standard (including for the EU) is currently in force only for Albania, Croatia and Slovenia; it could be useful for the whole region.
IV. National Private international law-statutes

Certain elements from the European law could also be made fruitful for the national PIL statutes. As regards international jurisdiction, reference can be made to the Lugano Convention, but also to the Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in matters relating to maintenance obligations etc. At least some basic provisions on jurisdiction could be harmonized in this way.

Recognition and enforcement of foreign legal decisions are complicated when reciprocity is a precondition.  Albania and Macedonia have abolished the reciprocity requirement (Bulgaria has done the same in 2005), other countries from the region are discussing this issue.

One could also imagine provisions in national PIL statutes stating that foreign legal decisions which are either in the official language, or in a language in official use (for example, in Montenegro these are: Serbian, Croatian, Bosnian and Albanian) do not need to be accompanied by an official translation into the domestic language.
V. Implementation

For measures named above to become effective it will be important to provide for the necessary information and for a proper training of the judges/practical lawyers.
VI. Creation of a West Balkan Judicial Atlas

Judicial cooperation within the European Union is facilitated considerably by the European Judicial Atlas in Civil Matters which includes an electronic search tool which makes it easy to find the competent courts or authorities in other Member States. A similar Atlas could be created for the West Balkan countries.
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